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Toby G Scammell hereby appeals an mttral dectsron made by-a hearmg off cer, lnmal

Decnsxon Release No 516 (Nov 7, 2013) (the “Decxston”) The Decnsxon is wrong on multtple

, grounds, and should be reversed Because Toby worked for a “famlly office” at the tlme of the
alleged mrsconduct the Commlssmn lacks 1urlsdxct|on And even if the Commtssron has -

Jurtsdlctlon (it does not) a hfetrme collateral bar is not supported by a preponderance ofthe *

y:

ev;dence' ' T e . o - :
L . INTRODUCTION o L
' The Securmes and Exehang:,e Commrss:bn (the “Commtsslon”) mstttuted proceedmgs
’ against Toby on Apnl l() 201 3 pursuant to Sect:on 203(f) of the Investment Advrsers Act of
1940 (the “Act”) The actton was pren:used on a Judament oermanentlv enjommg Toby from |
v1olatmg Rule l()b 5. Toby consented to the entry of that ~mdgment to settle the cml msrder
tr"admg case brought agamst hxm by the Dthsron of Enforcement (the “Dtvrsron”) That case
al]eged that Toby mxsapbropnated from his then—grrlfnend and traded on, mformatlon that
- Dtsney was gomg 1o acqutre Marvel The case was etreumstantxal weak and based on a h:ghly
questlonable légal theory that a boyfnend owes ; glrlﬁrlend a f ducrdry duty even where there is
no proof that they have a htstory of sharxng confi dentxal busmess mformatron wrth each other.
Toby nevertheless settled the crvrl case, but he dld not adm it lnab:hty As part of that settlement,'
he also agreed that for purposes of certam related proeeedmgs meludmg these admlmstratn/e
_proeeedmg,s he would not deny the crvnl complamt 5 allegatlons Nothmg in that agreement

however precludes hlm from arg,umg that the weak and crrcumstantxal nature of the evxdence

welghs agdmst an admrmstratlve sancnon

' Div. Ex.-1. VLF
2 Div. Ex. 2.
3 1d.
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The hearmg.eﬁ' icer gnanted l)Oth l)ames leave to fi le-cross-motlons for summary
dlsposmon The’ pames filed tlmely motlons, opposmons 'and replies, and submatted numerous
exhibits.* In his pleadmgs, T oby argued that at, the ume of ;he alleged‘mxsconduct, he worked
fora "‘faxnily bffice,” so ZtheCA_oml'ni'sslon could not base jﬁrisdiétlon on his empleyment by an
“investment adviser.” 'ljle also argued-that the allegaéiens, eyen-téken as‘-t'r.ue_, were supported l)){ "
such weak evidence that the Dlvision»col;}ld nq}:'.show.t‘hatv a lifetime colletere.lalaa'r ,»'vas’jus‘ti.ﬂed
bya preponder'ance of'the evidence; On ;I\_loyelnber 7,201 3, lhe ,llearing officer issued an initial .
decision imposing a lifetime collateral l‘,)"a_r'agai;n‘s‘t Toby. That.Decision is wrong on se\;eral
points and s.hould be reversed. . i '. a " : . : SN

| Contrary to both Congressnonal mtent and the Commxssxon s own pollcy and: practxces

the Demsmn Jmproperly concludes that pnor to 201 1, the Act applied to fam;ly ofﬁces that”
structured themselves to satlsfy the prlvate advxser exemptlon The Commnssxon Has never
before exercxsed junsdlctlon over a famlly office, regardless of the nature of its exemptxon That -
is because the Commlssmn concluded long ago ‘that famlly off‘ ces; even though the)" meet the
literal deﬁmtlon of ‘f:myestment aclwser,”' are not wath{n the mtenz_‘of th.at deﬁnmon..

T’he.hear.ir‘ig officer also failed‘le adfnit':.nn)l of '_I‘c;by;’-s‘evidenceﬁ '_e\'/e'n'though there was ‘
no objection to i.t,6 énd.impnsed the_mexfln‘um -sanction ;uveilabl'é,.f'a lifetime collateral bar -
without considering whethexr; thu_t séncflcln is supporteq_‘by ;i‘prependerenég bf-;he evid_ence,? The

- Decision reads as if maximum sanctions are automatic following consent.to an antifraud.

) * Decision at 1; see also Exs 143 and declarations mcluded in Appellant s Appendlx
- (*AA”). Citations to “Ex.” are-consistent with the orlgmal Exhibit numbers filed with Mr.
Scammell’s briefs, and Lorrespond w:th Appendix cstat;ons (z e:, Ex. 1 corresponds with AA 1).
5 Decision at3-4. - ¢ : L :
7. a12-3. B
"Id até.
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injunction. But tbat cannot be'right‘beoause if'it :is'h'any bearing'on m'é‘ matter is"futile. And in :
fact, applymg the preponderance of evxdence standardto this case, a hfet:me collateral bar is not
warranted The Decision also appears to conc]ude wrthout support that it is 1mproper asa
_ matter of law o consrder the nature of Toby s empioyment at the time- of the alleged masconduct --
in determining whether a sanonon isin the public mterest Yet courts regu]arly considersuch
detaxls and here, Toby s employment weighs agarnst lmposmon ofa ixfetrme collateral bar. On

December 18,2013, the Commtssron granted Toby sPetmon for Revrew Aecordmgly, Toby

respectfull y requests that the Comm:ssnon reverse the Dec:slon
IL “FACT UAL BACKGROUND A ; .
Toby Scammell was fascmated wrth theTstock market from an early age He had hxs f rst e )
‘tradmg account at-age ﬁfteen, he began deve]opmg an mvestment theory based on’ the “rrpple
- effects” events have on the stock market at age slxteen he made hls ﬁrst small but aggressxve
, trades based on thls theory at age erghteen andzhe.pubhshed a;mon'oéraph on his “e‘vent-based”‘
-tradmg theory al agenmeteen. | | |
Recogmzmg Toby S ﬁnancral acumen and mterest hrs brother (who isa federal Taw
enforeement speual agent) entrusted Toby thh the manaoement of the brother’s 1" nanual

affalrs- back in .2006.,’42, As a result, Toby controlled.h-rs brother _‘s.money and thie aecou,nts in .

-which Toby kept that money.'® It w'as no secret Toby controlled the brother’s accounts: they

- Ex3Appx Gat41 :
® Ex. 3 at 20; Ex. 14 at 122:20-124:1 .
% Ex. 14 at 109:20-110:18; Ex:3, , Appx. F.
" Ex. 14at 122:24-124:8. - ' ~
2Ex. 16 at 73: 21-24; Div. Ex. 19:5. Toby had eomplete unrestncted authority over his
brothersﬁnances Ex. 16 at 31: 24—322 42: 17«43 9 120: 21 121 17
? Ex. 16at68269l 1211 17 ;



Tor Page 11 of 45 : . | 204 4-01-16 1%:535:05 PSTwWilson Sonsinl Goodrich and Rosatl  From: Koontz, Linda

- were lmked to Toby s aceounts “at Amemrade under the eame rmlﬁed logm * None of this was
dlSputed |
Toby gota great _]Ob when he graduated ﬁom Umvers:ty of Southem Cahfomxa in
2006. ' He-was. hared by Bam Consultmg n Los Angeles Bam had a strnct antt—snsrder trading.
pohcy to which Toby scrupu]ously adhered S0 for the 'two years he was at Bam he did aimost no

stock trddmg One exceptlon was in 2008 when he mvested $5 300 in Goog]e by buymg hlgh—

risk, out-of-the-money Google caIl opttons ® He held onto those optlons too long, however, and

>
-

" lostthe paper profits he had made and his mmal mvestndenl Agdm this pnor optxons tradmg
was hot diSputed, |
. While at Béin{;,Toby_yyorked'(’)ﬁ"a number of pr':)jeets. i)n’e ioyolyed%;irese_arch into how
movﬁe studios, aueh as 'Disney, 'migbt .r'esporld to .tbe rapid decﬁne in rnOVie‘s-s;oidz-as DVDs.
Toby conc] uded unsurprlsmgly, that the content (z e. what the movie:was, about) mattered, and-
- that movres based on comic book super'heroes were llke]y to hold their value longer and generate ,
better returns for the stud ios. Toby s research made hlm beheve that a comic book company, of
~ which- Marvel was one ofa few, mnght be eoveted as arr acquxsmon target by Dtsney, and other -

_ studlos Thlb was also undasputed

While at Bam, Toby al;o pame'rpated in a discussion about Marvel: -one of the Bain

ey, 3 at 30.
B Ex. 12 at 19:21-24. S,
6 Id. at.37:5-7.. - : T : T
7 Id. a:.89:21-90:24, l642~16511 R Lo : '
"Ex. 3 at.21-26, Appx. F at 44; Ex. 1441 117 17-1]8 23; wealm Div. Ex 1935 (noting
that Toby previously traded Google «<all options)’” S 3 ' .

" Ex. 3at25, Appx. F; Div. Ex. 1935~ '
2 Ex. 12 at 99:14-137: 15; see also Div. Ex. 1. 154 (notmg Toby’s belief that Marvel’s comie

' content was undervalued, that DVD-sales would ‘ultimately decline, and that consumers were -

. more likely to purchase Marvel DVDs than others) -
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employees knowledgeable about the movie industfy said words.to the effe'_ct’th‘a‘t Disney-'had
been trying to -a'cquire Marvei for years - immediate]y followiog;that meeting, Toby fesearched
: Marvel on Googi There Was no proof to the contrary

Toward the end of his tenure at Bam Toby traveled to Afrnca He leﬁ on June 22

1 .23 moved

. 2009;” returned brneﬂy to Los Angeles on July 9 had hls last day at Bam on July 3
to Northern Cahforma that weekend 5 and began w0rk at h!b dream 30b at Madrone, the
' mvestment office for the Walton famxly, on August 3% Those dates aré not in dxspute v
While at Bam, Toby had met, and begun datmg, a oo—worker in Bam s Los Angeles
office.”® They: were_not’ engaged and they both had ambmons that hkeiy excluded the other: she
" togoto buSmess sehool and he to: work in thcon Vaﬂey for Madrone The vlrlfnend livedin
Los Anoeles and contmued to live in Southem Caleorma after Toby moved 350 miles borth to
the San” Francwco Bay Area to work for Madrone Toby and his glrlfnend never “hved
together” as the term is us_ually.un_dergtood; he dgd, how.eve;, .campgt her a-partm‘ent».from mid-
J uiy after his lease h-‘z'i_d‘ expired until he left Los Angeles at'the'end of July¥! Tbese facts were
also not'disputed. -~ B -

Be'foreiToby"went,t_o Africa, the ‘girl.f‘riend'bad been secon'ded by Bain to work at Disney. '

o

By 124t 137:11200 - -
2 Ex. 3, Appx. B; Ex. 15-at 175:6-16. : '
© 2 Ex. 3, Appx. G at 5; Ex.'12'at 91:18-20; see- Dlv Ex. 1923. ¢
"2V Ex. 3, Appx. G at 5;.Ex. 12 at 91:18-20; se¢ Div. Ex. 1 § 24.
"2 Ex. 12 at 37:5-7; ,see va Ex 1 1}27 (notmg that Toby moved to San-Francisco o or about B
August 2. .. 4
2 Ex. 12 at 210:1-10; see Div. Ex.: 11}27
7 Ex. 12 at 91:18-24; see Div. Ex. 1927.
2.EX. 12 at 317:12-1; Div. Ex. 1 §:20. . ' ' g
2 Ex. 12 at212:14-21, 215:9-15, 37: 5—9 (testifying that h:s 01rlfnend had apphed to busmess .
schools around the oountry), Diy. Ex 1928 - o
© 30 Ex. 12 at 89:4-7, 210:2-24; Div:Ex. 19 27.
1 Ex. 12at210224 Div. Ex: 11[ 10.
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She worked in the Dlsney group {hat dxd acquwmons She eventually was staffed on the “big
project” A in late- July Even before she was slaffed on that “big project,” however, Toby
contmued researchmg Marvel Thlb is: also undlsputed as is the fact that' hib Google search

‘ records show that he researched Marvel on July 22 and 23 whleh was before the ozrlfnend was

' assngned to the “big prqect 33 The “blg prOJect” turned out to be the acqur51tlon of Marvel.*

' The orrlfr;end was not dssrgned to it, and she hdd not reoewed any documents about i it, untd July - 4

3

243
.Before movihg to the Bay Area, Tooy.éa;v;'thet"ﬁis girl_frien& wasj\.ivo.rkiﬁg long ho(rrs;36 .
he knew she wes-wor.king'“orra !}Zig’orqiect;'f'@and'i)e knew she 1wa_e inthe tc‘g“roup that did
acqitisit_ions.jg It was not hard t6 infelﬁjthatishe was workiné on an dcquisition. .
| Armed with'rhe bel iefe't}rat ( I) Disoey was WOrkin~é on an acquisition,.(2) Marvel would -

" be a logical candidate for Disney to acquire, and (3) Disr;ey had preyiously been interested in
acquiring Marvel, Toby continued to research -Mervel'. vHe belAieved' ,rhet regardless of whether
Marvel was actually the.target ofa Di’,sney a_cgui;s?iiou,ﬂMarvelé"s stock price woold' benefitif . o

o another cornpen y inthe same epaee were to oe aeq,uired;?g.';iftr-is, 100, was uradiSputed. -

Freed from the restraints of Bain’s strict insider trading policy, Toby was anxious to '
- . H LT k"_ - . .

r‘/

Ex 12 at 81:5-83: 1 Div. Ex ! '[]25
B Ex.3, Appx. B. . R

’4Danx 1925. -

3 Id.; Ex. 18 at28:11-29:10; Ex. § {Disney produetron identifying the earhest date by w‘mch N
-Toby s glrlfnend received Marvel-related documents. The cover email mistakenly describes the
attached documents-as being from June 24, 2009, but the documents are all dated July. 24, 2009). .

% Div. Ex. 1 1 26. .

7 1d. 9 25.

V14928, . :

- ¥ Ex. 13 at 28: 19-29:4; see also DlV Ex. 1 957 (noting Toby’s claim’ that even a smaﬂ
“increase’in the Marvel stock price would result in a significant increase in the price of: Marvel
options he purchased).. -
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'rihve-s’; agéin."b Aﬁerucheekingv".en Maéiféné?sl .traéfihg policy, TbBy dete'rmined he could fn;'est in ‘
Marve] thhout v:oidtmg hls employer s rules There were few Marvel optlons to choose from,
but of'those avaxlabie Toby purchdsed opnons wzth the strike pnce .and expu‘atlon dlite he could

- affgr‘d_-‘fz ‘Cq_nSlSt'eDt wuh prlqr (a,pd sepsquent) pracuce; Tol_ayf‘nade;g very small-; but igghly

" leveraged, investr;-zent.43 At the'time *hé iinvest’ed he. hadffecﬁved a vacatibn.pa'yout expense
relmbursements and l final bonus. frem Bam ane was- steet:eg i _]Ob at Madrone where hls salary
was more than $3 000 every ﬁvo weeks He mvested only $5,465 to buy short-term out-of—the-

: money optrens m,Marvel; A Sfeali'movement iti MarvePs stOCk price wouid‘ cause a relanvely

: .: - .large movement in the optxon prlce So 1{' D:sney made an acquxsmon that had a posmve ripple-

effecton Marvel’s stock price. (or the stock pnce rose for any other reason) he eXpected to make

i money‘ If that dgd not 'happen;'@nd Marvel.g stock: pr-.xcefaxledv to nse,‘he, co_f;ld lqse no more -

- than $'5,465';4~7 He bough‘t.theﬂoptiens: between August 13 and August28 in the account he

>

S 10, VEx. 1221 226: 4-12
‘ T Ex. 14 at 133:22-134: }2
*2 Ex. 15 at 32:6-33:13.
* Div. Ex. 1 2.
* Ex. 13 at 260:7-261:2. : : : :
* Div. Ex..] q2. Opt:ons are riskier, but less expensxve than other mvestment strateg,les
See Ex. 6 (“Options Trading allows investors with very small funds to-gain disproportionately
_big profits and to-control.stocks that ‘would otherwise be too expensive to-own.”); see also Ex. 7
(buying call optlons “offers the proteet;on of hmxted downsideoss with the benef't of leveraged
- gains.”).
* See Ex. 13 at'147: ]9~158 ] (demonstratmg and descnbmg the con(,ept of leverage), Ex. 6
" (“Leverage in layman terms simply means making a lot of money using only very little money
Indeed, when you-buy call options, you-could.make 100% profit.when the stock has'moved only
_ 10% due to the small upfront money you paid for the call: opuons”’) Div. Ex. 1 §57 (noting
) .-~ Toby’s claiin that even a’'small’increase in'the Marvel stock price would result in-a significant
’ increase in the. price of Marvel opnons he purchdsed) '
- Div.Ex. 172

~
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. s
* controlled for his brother and an account in hxs own name.”

On August 31 stney announced it was. acqunrmg Marvel.” Over the next few days
Toby sold the Marvel optxons for a tota.l proﬁt of $192 497 SO 3
As part of the Commlsswn s, mveslxgatxon mLo the trades Toby provxded four days of
o | tesnmony and his former glrlfnend prowded two. fThe staff also reviewed all of thexr
_ ,Lommumcatlons, spoke wnth their co~workers and frlends, and. exammed countless documents
The Commissxon falled to |dent1fy a single document conversanon or emall that contamed the

allegedly mxsappropnated conﬁdennal mformahon Concedmg that there is no proof of when or

-

how Toby purpoﬂedly leamed the mformat:on the Complamt resorts to allegmg only that Toby .
- must have learned the name of the aoqmsmon target “through overhearmg, one or- more of hlb
girlfriend’s Marvel~related conVersatlons by seemg electromc or paper documents in her
possessnon related to the Marvel acqulsmon or. through her conversatlons w:th h:m‘ <
. Toby consented toa judgment agamst himreven though the Commnssxon s case was
entlrely cxrcumstannal and every shsplcxous c.xrcumstance had an explanatlon 4 In conéehtmg to
_ judgment, Taby agreed to pay d‘lsgorgemen't, cxvxl penalties, and‘ prej'udgment interest.> Whlle -
- he does not deny the ahegaﬁorig in the Como‘-l'aint,h"e does not,odmit‘ihem. He does, however
recognize now that in purchasm;, y the. Marvel call optlons under. such: suspxexous circumstances;

he 1nv1ted the Commxssnon 5 mquxry, and he exposed his' loved ones to suspluon, damaced

*.Jd. §31. Toby testified that in the event he lost any of his brothér’s money, he was
prepared to backstop those losses and that by the end of Augusi’ he had already repaid some of
 that. money thinking he-had lost it.. Ex 3at31; Ex. 12 at 265 12-20,279:19-282:1.
¥ Div.Ex. 196. - :
014 97.
> 1d. q 30.
2 Ex. 8.
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reputations,-and the inconvenience and €xperise of an SEC en:forcement mVestxganon.S 3 He
™~

. ‘reorets the %apse in Judgment that allowed him 10 make optlons trades that wouid in hindsight, -

obwousiy appear to-be based on 1mpr0perly obtained mformat:on reoardiess of' whether they

e

54 ~

He also" regrets the 'ae'tion;'he took in reaction to hearing that»_-the SEC would be suing him.

:He posted a. websxte (“Secfaxl com”) that cntxc:zed the SEC and lnciuded ad hominen attacks on

- staff. _Teby Tegrets that he dxd so:. he now apprecxates the roie the Commxssmn piays in

i

enfommg the secuntxes laws and protectmg the capxta& markets and recogmzes that the staff’s

s

The staff’s mvesugatnon and lawsult have aheady had severe consequences for Toby
They cost hxm his j()b at Madrone, they cost hnm iaroe ]egal fees and they are going to cost

hlm disgorgement and penaltles in an amount 6 be determmed He was-also recently indicted:

' for the same alleged conduet for which the Dw ssxon sued hxm and mtends fo vigorously defend
- himself agamst those ailegatlons ~The mxstakes Toby made when he was twenty—four are gomg
’ to ‘have hfe»long repercussxons Compoundmg those repercussmns wath a bar especially a

. lifetime collateral bar — would serve no’ legltxmate interest.

RN

>3 AA45117

D4Jd

35 1d g9,

RECA SR

D7Jd see also Ex. 12at313 14 3144.
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" rules and regulations or orders.”* ‘The Commission-has used“bdth'rules-"and'reg‘uleti‘ensto :

desi:gnatefémily offices as “hot within the intent” of the d’eﬁnitieﬁ':" before 2011, it routinely

granted orders exempting family Qfﬁces' with ithefchar‘acteristics of Madrone® and, in 2011, it

- codified that policy by rule.%

Even though fcumly ofﬁces have hlstorlcally been allowed-to seek orders exemptmgmem
from all of the Act’s provmons,6 most mcludmg Madrone, dxd not bother because they Were

already excluded from ihe Act, under an exemptlon for mvestmem advrsers wrth fewer 1han

-

8 15 U.8.C. § 80b-2(a)(11)(G) (Sept. 29, 2006) (emphasxs added) After the Dodd-Frank

" amendment, that language was moved to subparagraph (H). and the new subparagraph (G)-
expllculy addressed family offices: See'15 U.S.C. §§ 80b-2(a)(l NG) & (H) (July 21, 2010).

Compme Div. Ex: 4'with SEC otders exemptmg family offices (In re WLD Enters., Inc.,

Rel No. 2807, 2008 WL 5600304 (S. EC Nov. 14,2008); In re Woodcock Fin. Mgmt: Co., Rel.

No. 2787,:2008 WL 5084855 (S.E.C. Sept. 24, 2008),Jn ré-Slick Enters. Inc., Rel. No. 2745,
2008 WL 4240010 (S:E.C. June 20, 2008); In re Gates Cap:{al Parmers, LLC Rel. No. 2599,

- 2007 WL 1001551 (S. E.C. Mar. 20, 2007); In re-Adler Mgriat., LLC, Rel. No. 2508, 2006 WL

1028874 (S.E.C. April 14, 2006); In re Riverton Mgint., Inc., Rel. No. 2471, 2006 WL 119133,

.. (S.E.C. Jan. 6,2006); In re Parkland Mgmi. Co;; Rek.No, 2369, 2005 WL 1498457 (S.EC. Mar
" 22,2005); In re Longview Mgmt. Grp: LLC, Rél. No. 2013,2002 WL 192323 (S.E.C. Feb: 7,
:2002); In re Kamilche Co., Rel. No. 1970,2001 WL 1739962 (S. EC. Aug. 27,2001); In re Bear -

Creek; Inc., Rel. No. 1935, 2001 WL 327593 (S.E.C. Aprif 4 2001), Inré Moreland Mgmt. Co.,
Rel. No. 1705 1998 WL 102669 (S:E.C.-Mar. 10, 1998); In re Pitcairn Co., Rel. No. 52, 1949 -
WL 35503 (S.E.C. Mar. 2, 1949); In re Roosevelt & Son,Rel. No: 54, 1949 WL 35524 (SE.C.
Aug. 31, 1949); In re Donner Estates, Inc., Rél No. 21, 1941 WL 37931 (S.E. C. Oct. 30, 1941)).
Seealso 17 C.F.R. § 275.202(a)(1 1)(G)—l(b) (def mnU fam lly offices m a mdnner consistent with
the Commission’s prior exemptive orders).. . :

17 CFR. §275.202()(F1)(GQ)-1(b). : : L '

§775 Fed. Reg. 63753-01, 63754; se¢ also'S. Rep. No. [11- 176, at 75 (2010) (Conf Report)
(Ex. 19) (“Since the enactment of the Inyestment Advisers Act of 1940, the SEC has issued.
orders to family offices declaring that those family offices are not investment advisers within the
intent of the Act .. . The Committee believes that family offices are not investment advisers

. intended-toibe regulated under- the Advisers Act »); see also HR. 2225 (noting that “Family

offices are fiot 6f national concern™ and that “since the Investment Advisers Act of 1940 was
enacted, the Sécurities and Exchange Commlssxon has regularly issued orders to individual
family off' ices exemptlng them from all provxslons of the Investment Advrsers Act of 1940”)

11
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" fifteen clients.®® But the fact that they did not seek z;n exemption order does not change the fa.ct
that they were family offices.” Such orders did not create family offices; they merely
“reflected” the' Commission’s broader policy thét family ofﬁces were ngve; within the intended
scope of the Act.”

Nor is the hearing officer’s sqggqstion corréct that in order to be a family office, Madrone
w_ould have needed to “t“rely” on exemptive orders issued to other persons.””"! It ‘is beyond
d.ispx;te'that at the time of Tob);.’s Maryel trades, Madrone was a.family office.”” The Dec:ision
does not cite a single examfple‘in which ti’liS Court has exercised juﬁsdiction‘based on association
with a family .of’ﬁce, and ignores th§ fact that the typi;al single family office has been recognized |

by the Commission and Congress as different from other entities that qualified for the private

€8 See, e. g., Div. Ex. 4 § 6 (testifying that Madrone “never sought or obtained from the
Commission an exemptive order under Section 202(a)(11)(G) of the Investment Advisers Act
declaring those entities not to be investment advisers as, it is my understanding, both entities
‘were already exempt from registration under Section 203(b)”); see also 75 Fed. Reg. 63753-01

" 63754 (noting that there are approximately 2,500 to 3,000 single family offices managing more
than $1.2 trillion in assets, many of which were structured to take advantage of the private
adviser exemption, and that the Commission has issued about a dozen exemptive orders since the.
1940s); see also a chronological list of notices and orders of applications filed under the
Advisers Act since January 1, 2006, available at
hitp://www.sec. gov/rules/nareleases shtml#chron.

%9 75 Fed. Reg. 63753- 0] 63754 (“many family offices” relied on the pnvate adwser
exemption).

" See Dodd-Frank Wall Sireet Reform and Consumer Protection Act (the “Dodd-F rank
Act”), P.L. 111-203, 124 Stat. 1376 (2010) (to be codified in scattered sections of the U.S. Code)
§ 409(b) (“instructing that the family office rule must be “consistent with the previous exemptive
policy of the Commassxon as reflected in exemptive orders for fam;ly offi ces”) (emphasis
added).

" Decision at 4 n.3 (catat:on omitted):

2 Madrone had no clients other than family clients, was wholly owned by family clients,
exclusively controlled (directly or indirectly) by one or more family members and/or family
entities, and did not hold itself out to the public-as an investment adviser. See Div. Ex. 4§ 12,
13, 18, 19. Compare SEC orders exempting family offices listed supra n.65.

12
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adviser exe:mption.73 'That. d.ifferer;ce meant that at any tirhe, Madrone could havé sought and
obtained an exemptive order excluding'it from all provisions of the Act. Like most family
offices, Madroﬁe never obtained such an order because it did not have to.”

Congrvessbnever intended for family offices to be regt;lated under the Achzt,75 a fact the
C01ﬁmfé;iod has always recognizéd and respected.” Ignoring tl;at hiétdry to inﬂpose a bar in this
case would be unprecedented and unwarranted. |

B.  Tobyls Not Seeking Retroactive Application of the Family Office Rule

"The relevant qge-stion in determining whether the Act applies .here is whethef at ;he time
of Toby’s Marﬁei trades the Commi;sion intended that family ofﬁ&;e;; like Madrone be excluded
from the Act. It did. The Comﬁission (and Congréss)“inténded family offices like M‘acirone to
be excluded-entirely from reéulation under the Act gnd manifested thai intent in the orders it L

regularly issued “exempting them from all of the provisions of the Investment Advisers Act of

76 Fed. Reg. 37983-01, 37983-84 (June 29, 2011) (codified at 17 C.F.R. pt.
275.202(a)(11)(G)-1)) (“Historically, family offices that fell outside the private adviser
exemption have sought and obtained from us orders under the Advisers Act declaring those
offices not to be investment advisers within the intent of” the Act, and that those orders reflected

" the Commission’s view that the typical single family office is “not the sort of arrangement that
the Advisers Act was designed to regulate.”) (referencing 75 Fed. Reg. 63753-01, 63754). Nor
does it matter that the Commission expressed concern that some “advisers” that failed to qualify
for the private adviser exemption had also failed 0 apply for an exemptive order. See¢ Division
Opp. at 15-16. As already explained, supra, exemptive orders are not what made a family office
a family office. Exemptive orders reflected the Commission’s policy as it existed at the time — -
that the typical family office was not an “investment adviser” for purposes of the Act. Even if
not all “advisers” would have qualified for an order, Madrone would have.

7% AA 46 9.6 (Madrone never obtained an order “as, it is my understanding, both entities
were already exempt from registration under Section 203(b)").

75 See HR. 2225 (“Family offices are not of national concern in that their advice, counsel,

. publications, writings, analyses, and reports are not furnished or distributed to clients on a retail
basis, but are instead furmshed or distributed only to personb who are members of a particular
family™).

775 Fed. Reg. 63753-01, 63754 (the Commission has regularly exempted famiiy offices
from the Act because they are “not the sort of arrangement that Congress designed the Advisers
Act to regulate”). :

R

i3
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1940777
The Decision reasons, incorrectly, that Toby’s argument that Madrone was a family

office in 2009 depends on retroac.tive application of 2.2011 Rule that codified-the Commission’s
long-held poliicy that fa}nily offices like Ma’d‘r(one were beyond the scope of the Act.” It is not.
The 2011 Rule isa C(.)nvenient tool that the Cbr_nmiss_ion may use to help intéfpret its own prior \

orders, but to deterrﬁine that Madro-ne was a family office in 2009, it is not necessary to apply the .

Rule at all, let alone -re‘tfoac;tively'._

Subsequent to Toby?s trades, the Advisers Act was amended.as a resuii,of the Dodd-

Frank reforms. One 'of the'changes was to make explicit what had "iong been understood: t}:e

Act does not apply to, family offices.” The amendment modified thg definition of i{nvelstmentn
¢ ' adviser to explicitly exciude family offices “as defined by rule, regqlatién, or order of the

Comniission.”® The ah_lendmem Was necessary to assure that family offices did not Eecome

‘ reéu-lated when Dodd-Frank repealed the prix./ate adviser exemption (all:owinglhedge funds to be

- .
Y

- regulated).®’ In directing the Commission to define “family office,” Congress required not only

i

~ —_—

77 Id. (the Commission has regularly exempted family offices from the Act because they are ¢
“not the sort of arrangement that Congress designed the Advisers Act to regulate™); see also H.R.
2225 (since 1940, the Commission has regularly issued orders to individual family offices
exemptmg them. from.all provisions of the Act). :

™ Decision at 4 (because the Rule was enacted “two years after” Toby traded in Marvel, “he
cannot rely on it to argue that his employer was not an investment adviser at the time of his
violation™).

" Dodd-Frank Act § 409(b); see also H.R. 2225 (noting that since the Act s enactment,
family offices have been regularly exempted from 1ts provisions). -

8015 USC § 80b-2{a)(11)(G).

¥ 8¢ 76 Fed. Reg. 37983-01, 37983 (“We proposed this rule in anticipation of the Dodd-
Frank Wall Street Reform and Consumer Protection Act’s . . . repeal of the private adviser
exemption from registration contained in section 203(b)(3) of the Advisers Act, effective July
21, 2011, upon which many family offices currently rely.”); see also 75 Fed. Reg. 63753-01,
63754 (noting that a consequence of Dodd-Frank is that “many family offices-that have relied on

14
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that the definition be “consistent with” the Commission’s historical exemptive orders, but also
that it be broad enough to reflect “the range of organization;al, management, and employment
structures and a}ran gements” family offices emp}k;-y;gz |

in reséonse, the SEC adopted Ruie 202¢)(11)}(G)-1 (the “Rul.e”).83 Under the Rule, a
“family office™ |

® Has no clients other than family clients;

» Iswholly owned by family clients and is exclusively controlled (directly or -
indirectly) by one or more family members and/or family entities; and

» Doesnot hold itself out to the public as an investment adviser.®*

When the Rule took effect, Madrone Advisors qualified as a family office without
making any changes whatsoever.®’ Theréfdre, at the'time of the alleged violation, Toby was
working for what was unquestionably a family office.

No retroactive appiication of the Family Office Rule is re@uired to reach this conclusion.
What is required is the application of 15 US.C.§ SOb-2(a)(l 1)(G) (excluding pérsons ﬁot within
the intent of the statute from the definition of “investment advfser”) as it e%isted at the time of the
alleged conduct 4and which ‘the hearing pf’ﬁcer ignored. The Rule was required to codi.fy prior

\
practic-e.86 The hearing officer erred in foreclosing the use of the Family Office Rule and its

{the private advisers] exemption would-be required to register under the Advisers Act or seek an
exempuve order before that section of the Dodd-Frank Act becomes effective”).
8 Dodd-Frank Act § 409(b); see also H.R. 2225.

& See 76 Fed. Reg. 37983-01, 37984 (noting that the Commission’s definition of famlly
office reflects “the purpose of the exclifsion and the legislative i mstructlons we received”).

# 17 CFR. §275.202(2)(1 1)(G)—1(b) :

5 Div. Ex. 499 7-8.

% Dodd-Frank Act § 409(b) (mstmctmg that the Rule be “Lonsmtent with the previous
exemptive policy of the Commission™); 76 Fed. Reg. 37983-01, 37984 (noting that “section 409
of the Dodd-Frank Act instructs that any family office definition the Commission adopts should
‘be ‘consistent with the previous exemptive policy’ of the Commission” and that the Rule is in
fact consistent with that policy). : N
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commentary as evidence.of the Commission’s intent by characterizing such use as a retroactive
application. As already noted, the Rule did not-create a new benefit; it protected an existing’
one®” Because the Rule was required to and does reflect the Commission’s historical policies

and practices, it (and the comxﬁentary around it) simply help establish that Madrone was a family

LT

office at the time of the alleged conduct.®® ‘Because the Advisers Act was never intended to

apply to family offices, Section 203(f) cannot be a basis for barring Toby now.®

IvV. IMPOSITION OF A LIFETIME COLLATERAL BAR ISNOT SUPPORTED BY
A PREPONDERAN CE OF THE EVIDENCE

- Because Toby worked for a family office at the time of the alleged conduct, the
Commission lacks jurisdiction and the Decision may be reversed without decidiﬁg tile remaining
issues c}n appeal. If; however, the Commission concludes.that jurisdiction exists (it does not),
the Decision should still be reversed because the.hear_ing officer failed to consider wh.et}'zer the
imposed sanction was in the public interest by a preponderance of evidence, and it is not.

"A. " The Evidence Toby Submitted Should Be Admitted

Along with his pieadings filed m éupport of his motion for summary disposition, Toby
| submitted forty-three e‘xhibits‘apd six declarations demonstrat‘ing the weak nature of the
Division’s evidence.ga The Division did not object to the e);hibits, yet the heéring ofﬁcer faileci

to admit any of them.”! Instead, the hearing officer based her decision on the docket report, the

" Notably, that protection was only necessary in the first place so that Congress could
increase regulation of hedge funds, which did actually pose a threat to the national interest.. See
75 Fed. Reg. 63753-01, 63754.. :

% See 17 C.F.R.'§ 275.202(a)(11)(G)-1(b) (defining family offce) see also generally Div.
Ex. 4 (describing Madrone’s structure, which af the time of the alleged misconduct met, and still
meets, the Rule’s definition).

8 See id. .

% Toby’s evidence not admmed into the Record is attached pursuant to Rule 450(b). See AA
1-49. . .

%! See Decision at 2.
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court’s civil ordero, four oxhibits sobmitted by the Division? and the facts alleged in the
injunct:ive com plaint.gg '

'I;o be clear, none of the evidence or facts at issue in this case have ever been litigated, so
the heariné officer’s observation that ‘ﬁtt]he Commission does ﬁot permit a respondent to
relitiéato issues that were addressed in a previous civil proceeding‘against a respondent™ is
- inapplicable. Nor has Toby donied the atlegations in the complaint. Throughout these

proceedings, Toby argued only that the evidence supoorting those allegatio'ns is weak,
urcumsténhal and —in llght of addmonal undlsputed facts — msufﬁuent to support a bar,
especially a hfetlme collateral bar the maximum sanction available:-
That Toby conserited. to aju'dgmen_t enjoining him should not prevént him from making
those arguroents. Indeed, it canoot, becaose_ the impos_ition of an administrative sanction must be
- found to be in the public interest by a preponderance of evidence.® The hearing officer’s failuro

to.admit any of Toby’s exhibits mto evxdence was a prejud;mal error.” Moreover the

Commlssxon should refram from drdwmg the lef._,al conclusion that sanctions are warranted based

2 Id. at 2-3.

Id at 2.

% See Steadman v. Securities & L‘xchange Commzsszon, 450 U.S. 91, 101-04 (1981); see also
In re. John Jantzen, Rel. No. 472, 2012 WL 5422022, at *2 (S.E.C. Nov. 6, 2012); Inre
Christopher A. Seeley, Rel. No. 508, 2013 WL 5561106, at *1 n.1 (S.E.C. Oct. 9, 2013)
(admitting forty-five of forty-nine exhibits offered by the Division in a follow-on proceeding,
notmg that Respondent did not offer any, and applying preponderance-of evidence standard).

% See In re Peter Siris, Rel. No. 3736,2013 WL 6528874, at *8 (S.E.C. Dec. 12, 2013) (it is
“‘well~estabhshed” that a respondent in a follow-on proceeding may introduce evidence regarding
the circumstances surrounding the conduct forming the basis of the underlying proceeding in N
addressing whether sanctions are in the public interest, and that respondent may “put forward
mitigating evidence”). '

17
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solely on the fac‘tual allegations ;ontained in the.civii c‘:om‘plaint.'96 Toby’é evidence should be
admitted so that'the Commiséion may de’te_rmine whether a sanction is in the public interest by a
preponderan(.:e of the evidence. .

B. This Court Must Weigfn the Evidence Suppdrting the Allegations !

The Commission’s oéinions méke clear that th;: severity df the sanction imposed is ﬁed
d.irect]y to the strength of the evidence supporting it.”” The applicable standard is a -
preponderance of the elvi,dence.‘98 Nonetheless, thc; ﬁearing.ofﬁcef failed to consider whether a
preponderance of evidence supported the sanction imposed against Toby. Instead, she imposed
the maximum p@ishment avai fable —a lifetime co]late‘ral- bar — simply because since 1995, some
form qf bar has always been imposed in follow-on prpcéedings based on anti-fraud injunctions.99
The hearing ofﬁéer further noted; inexpiicably, tﬁat “[tjhe Commission’s opinions ao not make
clear the factors ihat dist‘inguished” cases that -imp'osed less than a lifetime collateral bar from

those that did not, and that “there is little difference between a ‘bar’ and a ‘bar with the right to

% See Asheroft v. Igbal, 556 U.S. 662, 663 (2009) (recognizing “the tenet that a court must.
accept as true all of the allegations contained in a.complaint is inapplicable to legal conclusions™) |
{citing Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007)).

97 See, e.g., In re Robert Radano, Rel. No. 2750, 2008 WL 2574440, at *1 (S.E.C. June 30,
2008); In re Martin B. Sloate, Rel. No. 38373, 1997 WL 126707, at *3 (S.E.C. Mar. 7, 1997); In
re Richard J. Puccio, Rel. No. 37849, 1996 WL 603681, at *1 (S.E.C. Oct. 22, 1996); see also
Jantzen, 2012 WL 5422022, at *2; In re Ran H. Furman, Rel. No. 459A, 2012 WL 2339281, at ,
*7 (S.E.C. June 20, 2012); see also Siris, 2013 WL 6528874, at *8 (it is “well-established” that a
respondent in a follow-on proceeding may introduce evidence regarding the circumstances
surrounding the conduct forming the basis of the underlying proceeding in addressing whether
sanggions are in the public interest, and that respondent may “put forward mitigating evidence™).

1d. :

% Decision at 6 fnoting that Toby pointed to “various factors™ in support of his argument to

“dismiss, but “[h]e does not, however, cite any follow-on case in which a respondent had been ,
enjoined against violations of the antifraud provisions and received no sanction or a sanction less .
than a bar. None exists. From 1995 to the present, there have been over thirty-five follow-on
proceedings based on antifraud injunctions in which the Commission issued opinions. All of the
respondents were barred — thirty-three unqualified bars and three bars with the right to reapply
after five years.” (internal citations omitted).
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rea;:;ply in five yez.irs.’”"?0

In other words, the D’ecision cohcludés that the mere fact that Toby has been enjoined is \
sufficient to impose a lifetime collateral bar against him, a_positioﬁ that is untenable under the
1aw.'9" If the Decision is right, then an antifraud injunction on its own is always enough, which

means the evidence does not matter, and the hearing is, apparently, an exercise in futility.

C. A Bar is Not in the Pubiic Interest

The imposition of a bar must be in the public_in‘tcre‘s‘(.‘02 .ln"‘weighing the factors relevant
to determining whether aflmiriistrati\;e action is in the public interest, the more severe the
sanction imposed, the greater the Division’s burden of jﬁstiﬁéation.m The Division bears the
burden of proving its contentions bya preponderance of tlie-eyidence.m4

In determining whether an administrative sanction is in thé public interest, the
Commission é:onside'rs six factors: (1) the egregiousness of the defendant’s actions, (2) the
isolated or recﬁrrem’nature of Athve inffaction, (3) the degree of scienter involved, (4) the sincerity
of the defenkdant’s assurances against future vig;lations,-(S) the Vresponldent’s recognition of the

wrongful nature oflxié conduct, and (6) the likelihood ‘that the defendant’s occupation will

100 o Jdat6ns. ~
% See Steadman v. Securities & Exchange Commission, 603 F.2d 1126, 1 }39 (5th Cir.
1979), aff°d, 450 U.S. 91 (listing factors courts weigh in determining whether a sanction is in the
public interest); Jn re Robert Sayegh, Rel. No. 41266, 1999 SEC LEXIS 639, at *18-19 (S.E.C.
Mar. 30, 1999) (describing circumstances that warrant a collateral bar); see also In re Gary M.
Kornman, Rel. No. 2840, 2009 WL 367635, at *9 (S.E.C. Feb. 13, 2009) (the appropriate
- sanction “depends on the facts and circumstances of each case™).

102 See 15 U.S.C. § 80b-3(f) (requiring that a proposed action under this section is “in the
public mterest”) Ex. 1 § I11.B (asking this Court to determme “[w]hat, if any, remedial action is
appro}pnate in the public interest™).

Szeadman, 603 F.2d at 1139.
% Steadman, 450 U.S. at 101-04; Jantzen, 2012 WL 5422022, at *2.

f
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present opportunities for future viola'ticms.’05 Additionai,ly, the Commi.ssion considers the age of
the violatiqn, the degree of harm to in\}estors and the'mar;ketp!ace, and-the extent to which the
sanction will have a deterrc:r;t'effe:ci.106 The .inquiry is flexible and nc‘) one factor is dispositive.m

Througﬁout these proceedin-gs,Athe Division has relied on innuendo and Eélf—truths to
argue for a lifetime bar, and Toby has'met each unsupported attgcl‘é with evidence demonstrating
its nﬁisconsiructi’on or falsity. While Toby cannot, and does not, deny the allegations in the
Complaint, -indisputébje facts round out the real ity of wi;at happened here and demonstrate it was
not so bad és to warrant a lifetimé 'colie}téral bar against a twenty-eight year-old with no prior

wrongdoing.

L The Non~Egreglous Nature of the Alleged Misconduct Weighs Against
a Bar

The alleged violation is not sufficiently egregious to warrant a bar. Toby has not been
convicted of a crime or even found liable in a civil proceeding. He consented to the entry of a
judgment against him.'® There is no allegation that any investors were harmed by Toby’s

trades'® and the alleged misconduct did not involve any Madrone clients or identifiable third

19 Steadman; 603 F.2d at 1140.

16 12 re: Gary M. Kornman, Rel. No. 335, 2007 WL 2935591, at *6 (S.E.C. Oct. 9, 2007).

17 1y ve Eric J. Brown, Rel. No. 3376, 2012 WL 625874, at *12 (S.E.C. Feb. 27, 2012).

18 See, e.g., Kornman, 2007 WL 2935591, at *6 (consldermg egregiousness of misconduct
and noting that a conviction mvolvmg dishonesty requires a bar); In re Jilaine H. Bauer, Rel. No.
483,2013 WL 1646913, at *4 (S.E.C. Apr. 16, 2015) (seven-month. suspension warranted where
U.S. District Court had found that defendant willfully violated the antifraud provisions).

1 See, e.g., In re David Mura, Rel. No. 491, 2013 WL 2898034, at *10 (S.E.C. June 14,

2 2103) (noting that defendant “solicited numerous individuals to invest in what are now worthless
securities, causing them to lose large portions of, in some cases, their savings and retirement
funds”); Brown, 2012 WL 625874, at *14 (finding violations egregious in part bécause the
defendant “repeatedly took advantage of older customers, many of whom had limited resources,
and he continued to commit violations after having been sanctioned by the Florida Department of
Financial Services”); In re Lodavina Grosnickle, Rel. No. 441, 2011 WL 7444647, at *6 (S.E.C.

. Nov. 10, 2011) (“dozens of victims” resulting in a fraud loss of $3.78 million). )

~



To; |, Page 2B of 45 2014-01-16 12:55:08 PSTVWiHeoN Sonsinl Qoodrich and Roest]l  From: Woontz, Linda

parties.''® Insidé; trading is *purportedfy harmfu] to the markets generally, but the lack of harm to
identifiable t'hifd parties in this instance \;veighé against a ﬁ'nding-of egregiousness.''’ The
amount he invested was small, and the amount of profit was out of Toby’s control, and riot so -

- significant as to walira'nt a'bar in light of all the other circumstances.''? The fact that Toby was
not a registered investment adviser ovr broker at the time of the alléged violation further weighs
against a bar, as does the fa;:t that the trédin g had nothing whatsoever to do with Toby’s
employment at Madrone. 1 |

In the civil case the SEC did not adduce evidence, or even allege, that the purported
misappropriation of information was in any way egregious. Notwithstanding the-egtensive

,investigatién, the Complaint éﬁ‘ectively conceded that the Division had. no idea how the alleged

misappropriation purportedly occurred: - it alleged that Toby obtained nonpub]ig information

“through overhearing one or more of his girlfriend’s Marvel.-.related conversations, by seeing

electronic or paper documents in her possession related to the Marvel acquisition, or through her

. ) C

. . . 4
conversations with him.”"

In short, there is no direct evidence that Toby obtained nonpublic information, no

10 Jantzen, 2012 WL 5422022, at *5-6 (rejecting permanent bar for insider trading, noting,
inter alia, that respondent’s misconduct did not involve any of his clients or identifiable third’
arties).

P Id. (rejecting permanent bar for insider trading, noting, inter alm that respondent’s
misconduct did not involve any of his clients or identifiable third parties); ¢f In re James C.
Dawson, Rel. No. 3057, 2010 WL 2886183 (S.E.C. July 23, 2010) (barring defendant from

- association with investment advisers where Division had alleged in the Complaint that the
defendant defrauded his clients).

" See, e.g., Inre David E. Ruskjer, Rel. No. 489,2013 WL 2390731, at *4 (S, E.C. June 3 3,
2013) (defendant’s conduct was egregious because he misappropriated at least $5.5 million from
investors and fraudulently raised approximately $16 million). ‘

BSee, e. g, Jantzen 2012 WL 5422022, at *5-6 (noting defendant was a “licensed securities
broker™).
14 Div. Ex. 1 930. . .

21
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evidence whatsoever as to when or how he obtained any information, and no possible conter;tion
that the purported misappropriation was done in a way that coulgl be described as egregious. -
2. The Isolated Nature of the Alleged Infrac;ion Weighs Against a Bar
The alleged violation was isolated in nature. ’foby has no histo.ry of securities violations

or other violations of any kind and there is ﬁ;tlminé in the COmplaint that suggests he has ever

committed illegal acts or misled the public.'”? Tol;y’s Marvel option purchases were a single
- episode made withinn_a short period of time.''® The fact that he made multiple purchases related

to a single event does not a};cer the analysis, as a single incident can be com pos-ec'il‘of “several
different actions all designed to achieve:the same g.oal.””7 The Division has never suggested
that any.of Toby’s many other‘tradejs -.those- made before Marvel or after — were improper, even
ihoﬁgh most of them were just as risky and specul;ltive as the Marvel call options and even
though by trading call options (other than Marvel’s) Toby nearly douBled the value of his [RA iﬁ
justa ft‘ew‘months.“8 Be;:ause the alleged infraction was isolated in nature, this factor weighs

«

against a bar.

'3 See Securities & Exchange Commission v. Johnson, 595 F. Supp. 2d 40, 44 (D.D.C. 2009)
(determining that a securities violation was “an isolated incident” in part because the defendant
“had never previously committed such fraudulent conduct or a violation of the Exchange Act .
and there is nothing in‘the record to suggest that he had ever committed illegal acts or misled 1he
publie”); see also Jantzen, 2012 WL 5422022, at *6 (a securities violation was isolated in nature
where the Commission had not alleged any other acts of mslder trading and the defendant dxd not
have a record of any securities violations).

€ Div. Ex. 1 99 31, 34 (Toby purchased Marvel call options between August 13 and Aucuu

.28 and sold thém all within a few days of Disney’s announcement that it was acquiring Marvel).

W7 See Johnson, 595 F. Supp. 2d at 44. ~ '

V18 See Ex. 3 at 26-30. After the Marvel trades and before he learned of the Commission’s
investigation, Toby made more than $261,000 in options purchases in short-term trades in seven
different companies. Many of those trades were based on Toby’s informed speculation about -
future events including acquisition speculation, earnings reports, and regulatory decisions. In
fact, during just the three-month period between October 1 and December 31, 2009, Toby
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3. The Degree of Scienter Weighs Against a Bar
" . In considering scienter, “[i]t is not enough that an insider’s conduct results in harm to
investors; rather, a violation may be found only where there is ‘intentional or willful conduct

designed to deceive or defraud investors[.]"”'** The Commission has not alleged that TQBy

harmed investors or that he actéd‘wil]ﬂﬂly, only that he acted “knowingly and/or rec]»;lessl‘y.”120

Itis partiéularly difﬁcult to ascribe scienter to Toby given the exétic lega]thebry. the.

' Commission resorted to here. For insider iradmg to violate Rule IOb 5 as a fraud, there must be
a ﬁduuary duty owed to the person from whom mformatlon is mrsappropnated Such a duty isa
“prerequisite-to illegal tradmg because the fraud statutes-are violated by “[d]eception through non-

~ disclosure.” A “ﬁauciary’s: undisclosed, self-serving use of a principal’s iriformation to
purchase or sell se'cur.itif:s, in breach of a duty of loyalty and confidentiality, defrauds the -
principal of the exc]u‘sive use of that information.” O’Hagan, 521 U.S. at 652. But whe_re there ~
is no ﬁducia;‘y duty, there is né'disclésure obligation so there is no deception f_romvnon-
disclosure. “[{O}ne who fails to disclose material infoqnation p_rior to the consummation of a
tranéaction ~commits fraud only when hé is under a duty t6 do so.”'? Rule 10b-5(2), which

describes three examples of relationships that would constitute a duty under the-misappropriation..
. . - ‘ ) : - ’ .
theory, is consistent with this well-established rule.'® .

purchased out-of~the~money options 13 leferem times and increased the value in his IRA by
approx:mdtely 86%, all by trading call options.
'° In re David W. Baldt, Rel. No. 418 2011 WL 1506757, at *18 (S EC Apr. 21, 201])

120 pDiv. Ex. 1 9 73. :

2! United States v. O’Hagan, 521 U.S. 642, 654 (1997)

2 Chiarela v. United States, 445 U.S. 222, 228, 229, 231 (1980).

2 1n its commentary describing the purpose of Rule 10b-5(2), the Commission noted that
Rule 10b-5(2) was consistent with case law, which “already establishes a regime under which
questions of liability turn on the nature of the details of the relationships between family
members, such as their prior history and patterns of sharing confidences.” 65 Fed. Reg. 51716-
01,51729-30 (Aug 24, 2000). Courts have also observed that requiring a “hnstory or pattern of

23
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While Toby does not deny the Complaint’s allegation that he owed and violated a

fiduciary duty to his glrlfnend that\ allegsauon reflected an aggressive legal theory. “The Division

never alleged that Toby and his girlfriend had a hlstory of sharmg confidential business

mformatlon as is reqmred to estabhsh a'fi ducxary duty based ona personal relationship where -

there is no allegation of an agreement to_'mamtam ;:onﬁdences.124 In fact, the evidence

establishes that no such history existed.'™ Likewise, the Division has not alleged, because no

evidence would support, that they held jointly owned assets, shared bank accounts, shared credit

‘cards, or co—sigoed leases or other legal documents. Nor has the Division cited to a sihgle case in .
- which a boyfriend and girlfrielld lwere found to have a fiduciary relationship whero thoy had no

history, pattern, or practice of sharing confidential business information with each other.

A non-expert in this field could not have known that the relationship between Toby and

sharing business confidences” that were generally maintained to establish a duty between
spouses is consistent with Rule 10b-5(2). See Securities & Exchange Commission v. Yun, 327
F.3d 1263, 1273 & n.23 (1'ith Cir. 2003) (emphasis added).
124 See Div. Ex. 1 § 60 (alleging that Toby and his glrlfrlend had history of sharing “personal

“and confidential” information with each other); ¢f Yun, 327 F.3d at 1273 (the SEC must prove
that a husband and wife had a history or practice “of sharing business confidences™); Complaint,
Securities & Exchange Commission v. Edelman, 06-cv-0021 (S.D.N.Y. Jan, 3, 2006) (Ex. 11)
(involving insider trading allegations brought against a boyfriend accused of misappropriating
insider information from his live-in girlfriend and describing them as having “a history, pattern
or practice of sharing confidential work and personal information™) (emphasis added). See also
Securities & Exchange Commission v. Conradt, 947 F. Supp. 2d 406, 407-08 (S.D.N.Y. 2013)

.(fiduciary duty exists between an equities analyst and his close friend where they had “shared
numerous professional confidences™) (emphasis added); United States v. Corbin, 729 F. Supp. 2d

607, 616-17 (S.D.N.Y. 2010) (indictment sufficiently alleged that 'the functional equivalent of a
fiduciary relationship exits where it alleged a relationship between spouses “that mvo]ved the
repeated disclosure of business secrets”) (emphasis added). :

125 Toby’s.girlfriend testified that she does not remember ever telling Toby the name of the
target and she has not been accused of tipping. See, e.g., Ex. 17 at 89:3-90:20 (on one occasion
Toby asked his girlfriend if she knew whether Disney had shown interest in a number of
( companies, one of which was Marvel. Proving that she was careful not to share business
' confidences with Toby, she said “no, 1 haven’t heard that,” even though at the time she was

aware that Disney was interested in Marvel); see also id. at 42:12-22 (Toby’s girlfriend testified:
“Obviously, I didn’t tell [Toby] who the target was” because she “knew it was confidential.”).

™~

24
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his girlfriend would support the application of the misapprOpriatibn theory. And an expert could
dispute that it does. Regardless, thereis no allega‘iion or proof that Toby was aware of the
applicability of the theoljy when he traded.

Further countering the position that the degree of scienter was significant enough to
warrant a bar, Toby was; young, inexperienced, and was neither a registé_red in‘vestment advisor
nora lioeﬁsed' broker.!? For,‘thgse r.easéhs, the degree of scienter alleggd in this case weighs"
against a bar: '

: )

4. The Sincerity of Toby’s Assurances'Agéinst Future Violations Weighs
Against a Bar ' ;

Toby has taken steps t‘o ensure he will not violate sec-uritieé laws in the future. In
response to the Division’s investigation, he stopped'tradin‘g altogether and has no intention of

ever trading on his own behéif again.. X

Toby has learned from this process. At the time of the suspect trades, hé was, without
any guidance or formal training, experimenting with trading strategies that he had essentially
taught himself, He did not appreciate tﬁe regulatory risk. associated with making these trades.and
exercised poorjudgment when he traded in Marvel undef_ suspicious pircqmstances. His ‘tra‘des
warranted the Commission’s _invgstigaiion. Toby \récdgnizes that and appreciates the role the
Divisioﬁ plays in enforcing securities laws and regﬁ]ations.]” |

The consequences of Toby’s actions have been life-altering and severe. He lost his job at

Madrone Advisors and his career path has been permanently altered. The Division’s Complaint

18 See, e.g., Jantzen, 2012 WL 5422022, at *5 (imposing‘a 5-year bar and noting that a high
degree of scienter was demonstrated by evidence showing the defendant was a “licensed
securities broker” so “certainly knew what he was doing,” and that he created an alibi to hide his
trades). ;

127 AA 459 5.

25
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received signiﬁcant negaiive media‘attention and jcmyon-e who searches Toby’s naxﬁe on thé
Internet will find countless news’ aﬁicles calling him a fraud. The investigation is, and will”™
. continue to be, a constant source '6f humiliation and a significant burden. He has already paid
‘huge legal bills. He is permaneﬁﬂy enjoinecf fror:n violating sécuritiés laws and will be subjected
to a judgment that requires payment of diégorgeme%lt and civil penalties. He is also under
criminal indictment. )
Téby has assured that he-will t_ak;e steps to ‘avoid violations in the future.'® Therefore,

this factor weighs against a bar.

5." « Toby’s Recognition of the Wrongful Nature of His Conduct Weighs
Against a Bar _ S :

Without admitting‘ or denyiﬁg the truthfulness of the Complaint’s allegations, Toby .

1

recognizes that in making the Marvel trades, he exercised a lapse in judgment and put himself
and loved ones in a position warranting the Division’s investigation.'?

As already noted, shortly after the bivfsién-.ﬁled its complajht against him, Toby po_sted'
the “Secfail.com” website, which criticized the Qoyemment’s in\(estigation. Immediately after
entering into the consent agreement, 4h0wever, he took the website down. He has not spoken out.
égainst the Division'vsincé. The Websité was a mi;guided ef:fort to,.dgfend himself against scathing

one-sided media coverage. Toby apologizes for posting it and for its needlessly personal attacks.

N

\ on the staff.™*® Notably, however, the Web site was posted prior to the issuance of the district

court’s order and prior to Toby’s consent to that order. ‘Up until he settled with the Division, he

L

. 128 14, q 8.
2 14,947
0 14 99.
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had every right to speak out publicly on his own behélf, as the Divisiq}1 spoke out publicly against
him. His methods wér.e immature and ihapprépriate, but they do not warrant a bar. |

- Toby was not convicted or found guilty of any crime or \;iolation and he is not required to
admit the allegations in tﬁe civil complaint. Even'so, he acknowledges and‘understand:s that:the
Marvel trades were a mistake. He shou!d never hz;ve'made them. In doing so, he failed to

appreciate the regulatory risk involved with trading and thus raised suspicions that warranted the

Division’s investigation. He recognizes the wrongful nature of his conduct and vows he will

take efforts to prevent it happening again."”!

6. Toby’s Occupation Is Unlikely to I_’frésent Opportunities for Future
Violations : ' '

Aside from the,fa;:t'that Toby deeply regrets ever having made the trades in quéstion and
is determined to avoid viblating secufities laws in the future, there is little 1ikelih90d that he
would have the oppor'tunity to do so. Toby does not work i'n the securities industry and at this
time has no intention of working in the securities industry. He founded a start-up company and
is dedicated to helping £hat company éfdw into a ;'uccessful business. Furthermore, the trades at
issué had nothing to do with his occupation at the time and Toby has ;:eased"trading on his own
behalf. | ’

A bar would be unfair here not because it would prevent‘Tobsf from working in the
securitiés industry — as already noted, h_e.currentl}} has no plans to do'so — b-ut because of the
additional reputational harm it would cause him and the collateral harm it would cause to his new
company ané career. Because it is 'un_ljk'ely that Toby.’s occupdation will present opportunities for

future violations, this factor weighs against a bar,

Bl 1d 95,7, 8.
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7. . ABar is Not Necessary to Achieve Deterrence
A bar is not a necessary deterrent. Tgby has z-i‘lready suffered severe consequences as the
result of his actions and has stopped trading on his own behalf. I\;Iorc;over, he lost hisjob, has
agreed_};) pay penalties and disgorgement (money he does not currently have), and has paid
expensive legal bills. Any personal or general deterrence that might occur as a result of the
Com'miss'ion’s treatment of this case has already .beén ach'ie;zed.‘32
Nor do the circumstances justify imposition of a collateral lifetime bar. A collateral bar
is only warranted where the alleged.mis'co}.zduct “is of the type that, by its nature, ‘ﬂqu across’
various securities professions ahd poses a risk of harm to the investing public in any such
. profession.”'® Tdby is.,acéused'of maki(;g a peréoﬁal trade based on nonpublic insider
information alle;ged to be related to a sixié'lé d‘eal. ‘.'.I‘he. nature of l’hevaileged misconduct does ﬁot
“flow across” vari;)us sécurities professiéns. VA Qéllat;ral't')ar is fhergfpre unwarranted.
" This Court also reéularlly imposes less than a lifetime collateral bar even where, unlike the case

at hand, securities violations have been proven.]34 The test, as érticulated above, is the weight of A

the Steadman factors.™ Here, those factors weigh against imposition of a lifetime collateral bar.

32 See Bauer, 2013 WL 1646913, at *4 (circumstances, including consequences resulting
from litigation, warranted less than lifetime bar).

133 Sayegh 1999 SEC LEXIS 639, at *18-19.

H See, e.g., Bauer, 2013 WL 1646913 (seven-month suspension following civil court’s

fi ndmg that defendant committed insider trading); Jantzen, 2012 WL 5422022 (five-year bar in
follow-on proceeding related to insider trading); Inn re Thomas C. Bridge, Rel. No. 60736, 2009
WL 3100582 (S.E.C. Sept. 29, 2009) (three-year bar, five-year bar); Furman, 2012 WL
2339281, at *7 (seven-year bar); Sloate, 1997 WL 126707, at *3 (overturning initial imposition
of one-year bar and deciding that in light of the circumstances, a five-year bar was more
appropriate; rejecting imposition of collateral bar for same reasons); Puccio, 1996 WL- 603681
at *1 (five years); Radano, 2008 WL 257440, at *1 (five years). -

13 por example, in cases cited supra n.134, the difference of length in barb was due to
variations in the strength and quantity of Steadman factors satisfied.
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Y. THE HEARING OF FICER ERRED IN DISREGARDING THE NATURE OF
TOBY’S EMPLOYMENT AT THE TIME OF THE TRADES

The hearing ofﬁce.r erroﬁeously copcluded that it did not matter for purposes of
determining whether a sanction was in the public interest that the alleged violations had nothing
to do with Toby’s work fora puréorted investment ;idviser. Toby'argued that the nature of his
employment at the time.of tﬁ; trades in duestion should be considered as one of the-
circumstances relevant to determin.ing whethera sé;action was in the ppblic interest. The hearing
officer, however, appears to have concluded as a matter of law that such considerations should
not b.e taken into account.’*® | |

-

-To support this position, however, the Decision relies-entirely on cases in which a

o

respondent was barred béséd ona cr{miﬁal conviction, and observes that “the Commission has
long barred individuals bz;sed on convictions involving dishonesty that a're not even ée_.curities»
related.”*” But Toby has never been convicted of anything, an& his trades in Marvel are entirely
unrelated to the Commis’sioﬁ;’s exercise of jurisdiction over him. It is only his employment at
Madrorie that makes it possible for t-he Commission to bar him in the first piace, and that
employment had nothing to do with the trades at issue, and is entirely unrelated to. his cﬁrrent or
future employment.. The Commission should be able to weigh that fact in determining whether a
sanction is in the public iﬁterest, aﬁd, ip fact, it Wci'ghs against_a bar.!®
Neither the heari ng'dfﬁcer nor the Division citedi an).l support 'for' the argument that it is
improper to consider the nature of the resppndent’é employment in Qonsidering whether a bar is

in the public interest. And it is not improper. The fact that the alleged conduct is unrejated to

13 See Decision at 4-5.
B 1d at 4. _ : . . :
. 138 Kornman, 2009 WL 367635, at *9 (the appropriate sanction “depends on the facts and
circumstances of each case”).
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/
Toby’s work at Madrone sp;aaks to a lack of egrééiousness — Toby is not accused o% violating
a'ny duty of conhdentiality ;)r trust to his-employer or abusing his position there in anyway. It
aléo weighs against any argument that Toby’s bccupation presents opportunities for sécurities
violations — the conduct at issue here was completely unre.lated to his occupatio;n, he no l;)ng'er
works for Mad.rone, and he no longer trades on his own behalf.‘:39 ;And it weighs against ﬁndiné
' | 140

"a high degree of scienter; as his profession did not provide any related training or expertise.

VL. CONCLUSION

For reasons stated herein and in Toby’s briefing before the hearing officer, and based on
the entire record in connection with both parties’ motions, this Court should reverse the Initial

Decision, deny the Division’s:motion for summary disposition, and grant Toby’s.

DATED: January 16; 2014 _Respectfully submitted,

Leo P. Cunningham
Charlene Koski
Attorneys for Respondent Toby G. Scammell
‘Wilson Sonsini Goodrich & Rosati
650 Page Mill Road
! . Palo’Alto, CA 94304
~ Telephone: (650) 493-9300

139 See, e.g., Steadman, 603 F.2d at 1139 (listing factors courts consider in determining
whether a sanction is in.the public interest, including egregiousness of the underlying violation
and likelihood that defendant’s occupation will present opportumtleb for future violations; see
also Kornman, 2009 WL 367635, at *9 (the appropriate sanction ¢ depends on the facts and
circumstances of each case”™).

H0 See, e. g., Jantzen, 2012 WL 5422022 at- *5 (imposing a S-year bar and noting that a hlgh
degree of scienter was demonstrated by evidence showing the defendant was a “licensed
securities broker” so “certainly knew what he was doing”).

5 .

" 30



